The Fair Labor Standards Act
Overtime
Compensation and
the Regular Rate of
Pay

•
Wage & Hour Laws

•

Fair Labor Standards Act: Establishes minimum wage,
overtime pay, recordkeeping and recordkeeping
standards affecting employees.
Tennessee Wage Regulation Act: Protects wage
earners in Tennessee from unfair pay practices.

•
•

Covers topics not otherwise covered by the FLSA
Examples: Timing of Payroll, Vacation Pay, Meal
and Rest Periods

But, Do These Laws Apply to My Business?
•

Am I Covered by the FLSA? Most Likely.

•
•
•
•

Unlike most state and federal employment laws, the FLSA does not depend directly on the
number of employees.
No Small Business Exception.
(1) Enterprise Coverage: Business with annual business or sales revenue of $500,000 or more
(Profit and Non-Profit)
(2) Individual Coverage: Individual employees whose work involves engaging in interstate
commerce or in the production of goods for interstate commerce

•

•

Ex: Sending letter/email out of state, making/receiving interstate telephone calls, shipping
materials to another state

Am I Covered by the TWRA?

•

Yes.

Fair Labor Standards Act – The Basics

• FLSA requires that employees be paid:
• (1) At least the federal minimum wage ($7.25) for all hours
•

worked, and
• (2) Overtime pay (time and one half of the employee’s regular
rate of pay) for all hours worked over 40 hours in a workweek
Exemptions Apply:
• Non-Exempt = Entitled to Overtime
• Exempt = Not Entitled to Overtime

Tennessee Wage Regulation Act – The Basics
•
•
•
•

Sex Discrimination: Employers must pay each employee, regardless of gender, the same
wages for jobs of comparable skills.
Final Paychecks: Employee must receive final wages no later than next regular pay day
following dismissal or within 21 days of separation, whichever occurs last.

•
•

Can I deduct from final wages funds that the employee owes me?
Can I withhold the paycheck if the employee hasn’t returned their uniform, etc.?

Payday: All wages must be paid at least once monthly

•

Can I reduce an employee’s pay based on poor performance?

Meal and Rest Break Requirements:

•
•
•

Each employee must have a 30 minute unpaid meal period if the employee is scheduled to work 6 or
more hours consecutively.
Exception: Workplace environments that by the nature of the business provide ample opportunity to
take a meal period.
Meal periods cannot be scheduled during or before the first hour of the scheduled work day.

Wage and Hour: Common Compliance Issues

•
•

Miscalculation of Regular Rate of Pay
Misunderstanding of “Hours Worked”

•
•
•
•

•

Meal and Rest Periods
On Call Time
Training Time
Travel Time

Misclassification of Employees

Fair Labor Standards Act – The Regular Rate of Pay

• Easy enough - overtime time pay is time and one half of
the employee’s hourly pay, right?
• On its face, the “Regular Rate of Pay” seems
straightforward, i.e., the employee’s hourly wage
• FLSA defines the “Regular Rate of Pay” more broadly
• One of the most comment violated portions of FLSA
• Correct calculation of the “regular rate” is critical to ensure
an employee is paid the correct overtime rate.

Fair Labor Standards Act – The Regular Rate of Pay

• Regular

Rate of Pay = All remuneration paid to an
employee for a workweek, including straight time
wages, incentive bonuses (e.g., prizes based on quality,
quantity, and efficiency of work), commissions, etc.
divided by the hours worked in the workweek

• Formula:

$$$ For Week divided by Hours Worked =
Regular Rate of Pay

• Note: “Relates to the Workweek”

Fair Labor Standards Act – The Regular Rate of Pay

•
•
•
•
•
•
•

What Constitutes a “Workweek”?
• Fixed and regularly recurring period of seven consecutive 24 hour periods and 168
hours
Workweek may begin on any day of the week and any hour of the day
Need not coincide with the calendar week
Employee’s frequency of pay, e.g., biweekly, semi-monthly, monthly, has no impact on the
fixed workweek
Once the start and stop times are established, they remain fixed regardless of the hours the
employee is scheduled to work
Times may be changed, but not to evade overtime requirements.
Each workweek stands alone.

Calculating the Regular Rate of Pay

•

Most Important First Step:

•

Determine What is Included in the Regular Rate of Pay

Statutory Exclusions from Regular Rate of Pay

•
•

Sums paid as gifts, such as payments in the nature of gifts given during holidays or on other
special occasions or as a reward for service.

•

Payments made for occasional periods when no work is performed due to vacation, holiday,
illness, failure of the employer to provide sufficient work, or other similar cause

•
•

•

The amount of the gifts or payments may not be measured by or dependent on hours worked.

Also includes pay for foregoing a holiday or vacation
Example: If an employee takes a paid sick day, that day’s alary need not be included when calculating
his RRP for that week.

Reasonable payments for traveling expenses or other expenses an employee incurs while
furthering the employer’s interests and that are properly reimbursable by the employer

•
•

“Reimbursement for Expenses”
Includes travel expenses, expenses such as laundering uniforms, or buying supplies or materials on the
company’s behalf.

Statutory Exclusions from Regular Rate of Pay

•

Sums paid in recognition of services performed during a given period if one
of the following three conditions is met:

•
•
•

•

(1) The fact that the payment is made and the amount of the payment are at the sole
discretion of the employer and are made at or near the end of period. Cannot be made
according to a prior agreement or promise. (“Discretionary Bonuses”)
(2) Payments made pursuant to a bona fide profit-sharing plan or trust or bona fide
thrift savings plan
(3) Payments are talent fees paid to performers, including announcers on TV and radio

Contributions irrevocably made by an employer to a trustee or a third party
according to a bona fide plan for providing old age, retirement, life,
accident, or health insurance or similar benefits to employees

Statutory Exclusions from Regular Rate of Pay

•

•

Extra compensation paid at a “premium rate” for certain hours worked by an employee
because such hours are hours worked:

•
•
•
•

in excess of eight in a day
in excess of 40 hours in the week, or
in excess of the employee’s normal working hours or regular working hours.
Such extra compensation may be creditable toward overtime compensation.

Extra compensation provided at a “premium rate” for work by employee on Saturdays,
Sundays, holidays, or regular days of rest, or on the 6th or 7th day of the workweek.

•
•

The premium rate may not be less than 1.5 times the rate established to work non-overtime hours on
other days.
Such extra compensation may be creditable toward overtime compensation.

Regular Rate of Pay Inclusions & Exclusions
Common Examples
Include
•

Incentive Bonus and other Non-Discretionary
Bonuses

•

•
•
•
•
•
•
•
•

Outcome based commissions, bonuses, event
non-cash gifts, e.g., movie tickets or gift cards

Employee of the Month Bonus
Additional Shift Bonus
On-Call Time
Orientation Pay
Perfect Attendance Bonus
Pool Pay
Retention Bonus
Travel Time

Exclude
•
•
•
•
•
•
•
•
•
•

Referral Bonus
Random Drawing Prize
Holiday Pay
Jury Duty Pay
Mileage Reimbursement
Paid Time Off (or PTO Payout)
Sign-On Bonus
Holiday Bonus
Overtime Premiums
Saturday/Sunday/Holiday Premiums

Calculating the Regular Rate of Pay
•
•
•

(1) Determine what should be included in the Regular Rate of Pay
(2) Define the time frame for the pay period

•

(3) Calculate the straight-time earnings

•
•

•
•

Overtime must be paid in the pay period in which it is earned.
Multiply employee’s total hours worked by their hourly rate and add in any additional compensation that should be included.
Example: Mary worked 45 hours in a workweek and makes $11.00 per hour.

•
•

Mary also earned a bonus of $30 for the week.
45 hours x $11 + $30 = $525.00

(4) Calculate the new regular rate of pay

•
•

Example: $525 / 45 hours = $11.67 per hour.
Note: This is different from her $11.00 per hour rate, and is her new “regular rate of pay.”

(5) Calculate total earnings

•
•
•
•

Example: Mary worked 5 hours of overtime. Since her regular rate of pay for the week was $11.67, she is owed $17.51 per hour of
overtime.
$11.67 x 1.5 = $17.51
$17.51 x 5 = $87.55 additional owed in overtime
If Mary had been paid overtime based on her hourly pay, she would have been paid $16.50 per hour. She would have been shorted
$1.01 per hour and $5.05 for the week.

To Sum it Up. . .
•
•
•
•

Step 1: Total Pay for Workweek + Additional Compensation = Regular Pay
Step 2: Regular Pay divided by Total Hours Worked = Regular Rate of Pay
Step 3: Regular Rate of Pay x .5 x Overtime Hours= Premium pay for
overtime
Step 4: Total Pay for Workweek + Premium Pay for Overtime = Total weekly
Compensation

Let’s Try This At Home: RRP Calculation
•
•
•

An employee earns a hourly rate of $8.00 and works 46 hours in the workweek.
The employee also receives a $25 holiday bonus and a previously promised $10 bonus for perfect
attendance.
Step 1: $8.00 (hourly rate) x 46 hrs (hours worked) + $10 (included additional compensation) = $378.00

•

•
•
•
•
•

The one time $25 holiday bonus can be excluded. The $10 bonus cannot be excluded because it was promised before work
began and is contingent upon the number of hours worked.

Step 2: $378 (total wages for the week) / 46 hrs (total hours for the week) = $8.22 per hour (RRP)
Step 3: $8.22 x .5 x 6 hrs (overtime hours) = $24.66
Step 4: $368 + $25 + $1- + $24.66 = $427.66 (Total Amount Owed for the Week)
In the above example, failure to include the $10 non-discretionary bonus would have resulted in paying .66
less to this employee.
While this is a small amount, there is no de minimus amount when it comes to wages owed.

Complications in the RRP Calculation

•

Bonuses or Commissions Covering More than One Workweek

•
•

When a nondiscretionary bonus covers more than a workweek, it must be allocated to
the weeks in which it was actually earned.
If that is not possible or practicable, another reasonable or equitable method must be
adopted.

Let’s Try This At Home: RRP Calculation

•
•
•
•
•

Employee was paid $2,000 retention bonus earned over 6 months or 26
weeks, for a weekly equivalent of $76.92 ($2,000/26 weeks).
If the employee worked 10 hours of overtime in their 10th week, then the
employee would be due an additional $7.70 in overtime:
$76.92/50 hours = $1.54 (increase in the regular rate)
$1.54 x .5 = $.77 (increase in additional half-time)
$ .77 x 10 hours of overtime = $7.70 (increase in overtime due to bonus)

Complications in the RRP Calculation

•

Earnings When Multiple Rates of Pay Apply:

•
•
•
•

Where an employee in single workweek performs 2 or more different types of work for
which different straight time pay is established, his regular rate is the weighted
average of such rates.
Formula = up the earnings for all rates for the week and divide this total by the total
number of hours worked for the week at all jobs.
Example: Bob works for 30 hours in a position that pays $10.00 per hour. Bob works 16
hours in a position that pays $15.00 per hour. Bob worked a total of 46 hours in the
workweek.
Bob’s RRP: (30 hours at $10 + 16 hours at $15) divided by 46 hours = $11.74 per hour

FLSA - Unpaid Overtime
Misunderstanding of Hours Worked

•
•

FLSA does not define “hours of work,” but states that to “employ” someone is to ”suffer or
permit” the individual to work
“Hours of Work”:

•
•

•

Includes all time that the employee is required to be on duty, on company property, or at a particular
worksite, even if not actually working

Excludes time spent on activities that are “preliminary and postliminary” to work unless
they are part of principal duties

•
•
•

•

Includes all time during which an employee is actually working, regardless of whether the employee is
required to be working during that time, if the employer knows or has reason to know of the work

Example: Time spent prepping a kitchen at the beginning of the workday for a chef = Included
Example: Taking something to bank for employer before work begins = Included
Example: Taking off and putting on a uniform = Excluded.

•

Fact-specific inquiry, but generally, putting on safety equipment involves more time, while a uniform does not,
thus, time spent putting on uniforms may typically be excluded from hours worked.

What if overtime must be authorized? If the employee works overtime without
permission, do I still have to pay?

•
•
To Pay or Not to Pay?
Case Dismissed

•
•

Employee must follow policies (seek
authorization and report all hours
worked)
Found merely having access to the
information that the employee was
working after she clocked out did not
establishing constructive knowledge of
hours worked.

•
•
•

Employer had an overtime policy that prohibited hourly
employees from working overtime without prior approval,
and required that all employees accurately report all
working hours in its timekeeping system.
Employee sued, claiming that she should have been
compensated for overtime that she worked, but failed to
report.
Ruling?
“Employee cannot prevail on an FLSA overtime claim if
that employee fails to notify the employer or deliberately
prevents the employer from acquiring knowledge of the
overtime work.”
Fairchild v. All Am. Check Cashing (5th Cir. 2016)
Mirrors ruling of White v. Baptist Mem’l Hosp. (6th Circuit)
Lesson: Businesses must have a reasonable process for
employees to report uncompensated work time.

To Pay or Not to Pay

•
•
•

Time Counted as “Hours Worked”

Employees were screened for stolen goods.
Employees sued, alleged entitlement to wages for time
spent being screened.
Ruling?

•
•
•

Screening time was required by the employer
Different from simply putting on a uniform
Integrity Staffing Solutions v. Bank (Sup. Ct. 2014)

FLSA– Unpaid Overtime
Meal and Rest Periods
•
•
•

•
•
•

FLSA does not require meal or rest breaks, but, it does define whether such breaks, if provided,
are “hours worked.”
Rest Periods:

•

Under the FLSA, if you offer rest breaks, then, “rest periods of a short duration, running
from 5 minute to about 20 minutes . . . must be counted as hours worked.”

Meal Periods:
• Under the FLSA, bona fide meal periods are not considered “hours worked” so long as the
employee is not required to perform any duties.
• TWRA requires each employee scheduled to work 6 consecutive hours to be provided with a
30 minute unpaid meal or rest break.
If employee is released from duty during meal period, time is not counted as hours worked.
But, if time is spent predominantly for the benefit of the employer, employee must be
compensated

•

De minimus rule applies

Don’t forget nursing breaks . . .

•

To Pay or Not to Pay?

•
•

Dismissal Affirmed by 6th Circuit
Court of Appeals.

•

Found employees were not engaged
in the performance of any substantial
duties during the lunch break.

•

Group of EMTs and dispatchers sued their employer, claiming
that they were not paid for time spent working during their lunch
breaks.
Employer had designated a 30-minute meal period for workers.
If a worker was unable to take a lunch because of call volume,
then the employer required the employee to submit a “missed
lunch” slip.
Employer moved to dismiss the lawsuit, arguing that the meal
period was not compensable because the time spent on the
break was not predominantly for the employer’s benefit.
Although the employees had to maintain radio contact during
lunch, they were not required to remain in the truck and they
introduced no evidence that they were told that they had to eat
in the truck or perform any duties beyond responding to a call or
that they were frequently interrupted.

•

•

Ruling?

Lesson: Highlights importance of having a policy that request
workers to let an employer know if they have to work during a
meal period

Fair Labor Standards Act – Unpaid Overtime
On Call Time

•
•

The compensability of on-call time depends on whether the employee is
“engaged to wait” or “waiting to be engaged.”
Key Factors:

•
•
•

Is the employee required to be on the premises? Any other constraints?
What is the frequency of the calls? How long are the interruptions?
Can the employee conduct personal activities, e.g., mow the lawn, go to the movies?

Fair Labor Standards Act – Unpaid Overtime
Training Time

•

Attendance at lectures, meetings, and training programs do not have to be
counted as work time IF all of the following criteria are met:

•
•
•
•

(1) Occurs outside normal work hours
(2) Voluntary attendance
(3) Not job-related
(4) No other work is concurrently performed

Fair Labor Standards Act – Unpaid Overtime
Travel Time
•
•
•

Home to Work Travel: Non-compensable
Travel During theWork Day: Compensable
Travel Overnight: Partially Compensable

•
•
•

•

Travel time that occurs during the employee’s normal work day is compensation.
Ex: If an hourly employees work day runs from 8 am to 5 pm, then only out of town travel
during those hours must be paid.
Rules applies whether it is a scheduled workday or a normal day off, e.g., Saturday

Travel on Special Assignment: Partially Compensable

•

Employee should receive compensation for travel from home to out of town worksite,
minus the amount of time that it would have taken the employee to drive to work during a
regular workday

Wage and Hour Investigations
•
•
•
•
•

Wage and Hour Division enforces the FLSA.
WHD investigator may conduct an investigation to check compliance of
business.
Broad investigation authority exists, including examination of payroll and
time records, interviews with employees and former employees, etc.
Business may be represented at any point during the process
Grave consequences for adverse findings

Importance of Compliance

Compliance: Best Practices
•

•
•

(1) Ensure Employees Are Properly Classified

•
•
•
•

Identify salary range for exempt employees
Review Job Descriptions – Ensure Meet Job Duties Test
Observe Day-To-Day Duties
Evaluate Independent Contractor Relationships

(2) Confirm Overtime Rate is Accurate
(3) Review or Create Policies on Hours Worked and Timekeeping

•
•
•
•
•

•

“Suffered or Permitted”
On-Call Time
Meal and Rest Periods
Training Time
Travel Time

(4) Audit Workplace Practices

Questions?
J.K. Simms
Thompson Burton, PLLC
(615)465-6005
jk@thompsonburton.com

